I. Background on the Reach of the Sixth Amendment
At stake in the all of the constitutional cases that culminated in Booker 2 was the length of the defendant's incarceration or the imposition of a death sentence. The Supreme Court concluded that the Sixth Amendment right to a jury trial requires that facts necessary to establish the maximum penalty be found by a jury or admitted by the defendant. The Court did not address whether the rule was limited to incarceration and execution or also applied to fines and restitution.
Under federal law, the maximum fine for each federal offense is set out in the substantive provisions governing the offense or, for offenses whose substantive provisions do not specify a fine, in the general fine provisions of Title 18. Sections 3571(b) and 3571(c) of Title 18 set the maximum fine at $250,000 for individuals and $500,000 for organizations unless the relevant substantive provision sets a different maximum. An alternative maximum fine for offenses that cause pecuniary gain or loss appears in a separate provision, Section 3571(d) of Title 18. Section 3571(d) sets the statutory maximum fine for federal offenses at twice the gain the defendant obtained from the illegal activity or twice the loss the victims suffered if that amount is greater than the statutory maximum otherwise set for the offense. Consequently, the maximum fines in big cases depend on a determination of gain or loss, although this section does not apply if calculating gain or loss "would unduly complicate or prolong the sentencing process," 3 or if the substantive provision governing the offense specifies that the section does not apply. 4 Under the Sentencing Guidelines, the particular fine imposed in any case is determined by applying the relevant guidelines, § 5E1.2 for individuals and § 8C2 for organizations, subject, of course, to the statutory maximums, which cannot be exceeded.
Courts have interpreted the Sixth Amendment jury trial right to apply only where a defendant is accused of "serious" crimes, not "petty" offenses. Determining whether an offense is petty traditionally focused on the term of imprisonment. Courts consider offenses whose maximum penalty is incarceration for six months or less to be presumptively petty and thus not to require trial by jury. 5 Congress has defined "petty offense" as a misdemeanor whose maximum term of incarceration is six months or an infraction that carries a maximum fine of $5,000 for an individual or $10,000 for an organization. 6 By using the neutral term "the accused" to indicate the holder of the right to a jury trial, the Sixth Amendment readily permits extension of the right to non-natural persons. A corporation or other legal entity that is subject to criminal prosecution is plainly "the accused" even though it is not a natural person. And courts have stated that to deny a corporation the right to a jury trial for a serious offense is to "ignore[ ] the fundamental principle that corporations enjoy the same rights as individuals to trial by jury." 7 Indeed, other provisions of the Bill of Rights, including both those that refer to "persons" and those that do not, have been held to apply equally to natural persons and legal entities. 8 Because the Sixth Amendment applies to organizations, there is no reason the holdings of Booker and its predecessors should not also apply to organizations.
A distinct question concerns whether Booker should apply to fines. On this issue, it is significant that Jones, Apprendi, Blakely, and Booker contain sweeping language: "Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt." 9 Booker, which decided the applicability of the Sixth Amendment to the federal sentencing scheme, emphatically reaffirmed this rule, originally articulated in Apprendi, a state case where a defendant received a longer period of incarceration because the sentencing judge found that the defendant, who had been convicted of assault, violated a hate-crime statute that provided for enhanced sentences. Because the focus of the earlier cases was on elements of offenses that led to increased terms of incarceration, the application of the Apprendi rule to fines is perhaps not settled. But the broad language of the Court's recent Sixth Amendment jurisprudence suggests the rule has a broad reach.
II. Determining the Statutory Maximum and Calculating the Sentence
Although Booker explicitly invalidated only two sections of the Sentencing Reform Act, the holding of the merits majority and the Court's recent Sixth Amendment jurisprudence as a whole call into question the validity of at least one other provision of the criminal law, namely 18 U.S.C. § 3571(d). The new Sixth Amendment jurisprudence could have the unintended consequence of severely decreasing the statutory maximum fines for major whitecollar crimes and could therefore limit deterrence of the worst offenses. The sentencing scheme of the Sentencing Reform Act depends on judicial fact-finding by a preponderance of the evidence to impose the huge fines appropriate in cases of major fraud, securities fraud causing catastrophic losses, international price-fixing cartels, and other major financial crimes. But because Booker leaves no doubt that facts necessary to determine the statutory maximum sentence for an offense must be proven beyond a reasonable doubt, juries will have to find facts that usually cannot be determined with such certainty. As a result, fines imposed against individuals and corporations for the worst financial crimes will be severely limited and may be too low to punish the wrongdoer adequately for the particular offense and too low to provide meaningful general deterrence.
An example in the antitrust context shows how the Supreme Court has vitiated Section 3571(d). The Sherman Act (as amended) forbids, among other things, price-fixing and bid-rigging and specifies that the penalty for a violation by an organization is not more than $100 million. 10 The alternative maximum penalty specified in Section 3571(d) is twice the gain the defendant received from the criminal activity or twice the loss the victims suffered, here twice the amount that customers overpaid as a result of the price-fixing conspiracy. Antitrust fines for corporations are governed by § 2R1.1 and Chapter 8C. Section 2R1.1(d)(1) specifies that an organization's base fine is 20 percent of the volume of commerce affected by the criminal activity, which is, generally speaking, the total value of the goods and services whose prices were illegally fixed. 11 Determining the fine range requires application of the various provisions of Chapter 8C of the Guidelines. Suppose a defendant sold $500 million worth of goods whose prices were fixed. The base fine would be 20 percent of $500 million, which is $100 million. Applying § 8C2.5, the defendant would easily get a culpability score of 10, assuming it had at least 5,000 employees and tolerated the criminal activity at high levels in the organization, both of which are typical in successful prosecutions of large, international cartels. Under § 8C2.6, a culpability score of 10 results in multipliers of 2 and 4, the numbers by which the base fine is multiplied to determine the fine range. This leads to a fine range of $200 to $400 million. Even the low end of the Guidelines range is significantly higher than the statutory maximum fine in the Sherman Act; such a fine therefore can only be lawful if it is allowed by Section 3571(d). This example is not fanciful; many of the prosecutions of international cartels in recent years involved volumes of commerce in excess of $100 million and fines in the hundreds of millions of dollars. 12 Regardless of whether the Guidelines are advisory or mandatory, because the fine exceeds the maximum specified in the substantive provision in Title 15, a fine at this level is lawful only if the government can prove the defendant's gains or the victims' losses were at least half of the recommended or required fine. Before the Court's new Sixth Amendment jurisprudence, the government needed to make that proof only by a preponderance of the evidence, and to the judge alone. An econometrician's regression analysis (or other means of estimating the causes of changes in prices and costs) can satisfy this standard because a judge can evaluate the opinion testimony of expert economists, even competing expert economists, and conclude that, on balance, it is more likely than not that the loss to the victims was, in our example, at least $100 million. We allow juries to evaluate such testimony when they determine damages in civil cases, but in those cases the jury must use that testimony to reach an estimate of damages that is more likely than not to be the best estimate of damages.
Determining gain or loss in the criminal context, however, is now very different. As the last paragraph of Justice Stevens's opinion for the Court in Booker made clear when it restated the rule in Apprendi, "[a]ny fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a reasonable doubt." 13 Thus, the government will have to prove gain or loss beyond a reasonable doubt. Showing gain or loss in an antitrust case requires expert testimony about prices and costs, econometric analysis full of assumptions and proxies, and conclusions within confidence intervals. The best guess of gain or loss offered by such expert testimony is unlikely to satisfy the rigors of proof beyond a reasonable doubt because that guess is merely an opinion based on a model that can, at best, only approximate gain or loss. It is difficult to see how such an opinion can be sufficiently certain to satisfy the constitutional requirement of proof beyond a reasonable doubt, especially where the defendant presents an expert economist who testifies that in his or her opinion the loss or gain was not enough to support the fine the government is seeking. A consequence of the Supreme Court's recent Sixth Amendment jurisprudence, therefore, is that the maximum fine in the biggest antitrust cases is no more than the $100 million maximum specified in Section 1 of Title 15 as that section was amended in June of 2004, or only $10 million for offenses completed before the effective date of that amendment.
This problem is worse where the specified maximum fine is lower than in the antitrust laws. Apart from Section 3571(d)'s open-ended maximum, the maximum fines for federal offenses are only $250,000 for individuals and $500,000 for organizations except where the relevant substantive provisions include another maximum. 14 Thus, the maximum fine for securities fraud, which specifies no maximum of its own, is $250,000 for individuals and $500,000 for organizations. 15 The same is true for conspiracies to defraud the United States, 16 counterfeiting and forgery, 17 most offenses relating to embezzlement, 18 false statements, 19 and health care fraud. 20 Some significant frauds have even lower limits; fines for kickbacks and false statements relating to federal health care programs are limited to $25,000, 21 and fines for offenses relating to marketing of pharmaceutical drugs are limited to $1,000. 22 Other offenses relating to fraud and theft specify that the maximum fine is $1,000,000. These include major fraud against the United States government, 23 mail fraud, 24 wire fraud, 25 and bank fraud. 26 New provisions set higher maximums for violations of laws and regulations governing the issuance of securities, including a maximum of $25,000,000 ($5,000,000 for individuals) for certain willful violations and false and misleading statements, 27 and a maximum of $2,000,000 for violations relating to certain foreign trade practices. 28 But none of these limits is high enough to allow a $100 million fine.
Applying the Sentencing Guidelines to major violations of these provisions easily results in sentences that exceed the statutory maximum absent Section 3571(d). Consider, for example, a major securities fraud resulting in catastrophic losses. An individual who commits a major securities fraud can only be fined $250,000, the maximum under Section 3571(b) for a violation of 18 U.S.C. § 1348, or perhaps as high as $5,000,000 if the case can be brought under 15 U.S.C. § 78ff(a). The Guidelines would allow a higher fine to reflect the harm or loss to the victim or the gain to the defendant, § 5E1.2(d)(1), but this is impossible absent a statutory authorization of a higher fine. Restitution could, of course, be ordered under § 5E1.1 and 18 U.S.C. § 3663A, but not in cases where the number of identifiable victims is so large that restitution is impracticable or where the determination of complex issues would overly burden the sentencing process. 29 In any event, the possibility of being forced to pay only a modest fine and restitution of ill-gotten gains provides little deterrence.
A corporation found guilty of a major securities fraud in violation of 18 U.S.C. § 1348 or 15 U.S.C. § 78ff will face a fine that seems too low to serve as an adequate deterrent. For a large corporation whose top managers were involved in the offense, and whose stock lost at least $500 million in value because of the conduct, the Guidelines suggest a fine of at least $115 million to $230 million. 30 The low end of this range is more than 200 times the maximum fine a district court could impose under Section 1348 and more than four times the maximum under Section 78ff if gain or loss cannot be proved beyond a reasonable doubt. The "loss" suffered by the victims is not necessarily simply the difference between the value of the shares before and after the fraud is discovered because some victims might have sold shares soon after the fraud was disclosed, while others might have held on until the shares became valueless or perhaps until the company recovered after restructuring. Perhaps the loss that resulted from the fraud is the difference between the price paid for the shares and what the value of the shares would have been at the time each purchaser acquired the shares had fraudulent statements not been made. Any measure of loss requires estimates and even guesses and will be based on experts' testimony about their opinions of the value of the securities and price trends in the market as a whole. Once again, opinion testimony is unlikely to be sufficient to prove much beyond a reasonable doubt.
Although the number of federal criminal cases that result in fines in the hundreds, or even tens, of millions of dollars is small, these are the headliners, the cases that receive the most attention and therefore the ones that may be most important to general deterrence. To be an effective deterrent, moreover, the fine imposed must surely be significantly more than the illicit gain a defendant obtained from the crime. 31 From 1996 through 2001, there were at least thirty criminal antitrust cases in which defendants paid more than $10 million in fines, which was then the Sherman Act maximum; five of these fines exceeded even the new Sherman Act maximum of $100 million. 32 Fraud investigations of recent years have also netted fines in excess of $100 million. 33 Many of these might not hold up under Booker if the government had to rely on expert testimony to show gain or loss.
Orders of restitution, which could theoretically help to ensure that a criminal penalty in some measure reflects the severity of a financial crime if 3571(d) were not available, may have similar problems of proof. 34 It is not yet clear whether the rule in Apprendi applies to restitution orders. 35 The rule in Apprendi might well apply to any determination of restitution: the loss suffered by the victims might have to be admitted by the defendant or proven beyond a reasonable doubt before restitution can be ordered. 36 Some courts have held that restitution is not criminal punishment and that the rule in Apprendi therefore does not apply to restitution orders. 37 Other courts have held that Apprendi and Booker do not apply to restitution orders because the relevant statute has no maximum. 38 This reasoning could perhaps be applied to Section 3571(d), but that would require a tortured reading of the merits holding in Booker: if the maximum penalty depends on proof of something, namely gain or loss, that gain or loss must be proven by some standard. Booker says the standard is proof beyond a reasonable doubt. Whether Booker applies to orders of restitution remains an open question, but even if Booker does not apply, restitution offers little deterrence and less punishment in cases involving major financial crimes with a multitude of victims whose losses are not readily proven.
The demise of Section 3571(d) could even have an effect on civil cases brought to recover actual and punitive damages for mass torts, which also serve as deterrents to unlawful and reckless behavior. Criminal penalties that could be imposed for conduct similar to that which gave rise to the tort serve as an "indicium of excessiveness" in evaluating whether a jury's award of punitive damages violates the Fourteenth Amendment's due process clause. 39 In a recent case, for example, a court held that a punitive damages award of $5 billion was not excessive because criminal fines that could have been imposed under Section 3571(d) for the same conduct could have been as high as that amount. 40 Without 3571(d), or if the rule in Apprendi vitiates that provision, the maximum fines for each of the counts would have been measured in tens or hundreds of thousands of dollars; such fine levels would have suggested that the punitive damages award was indeed excessive.
III. A Proposal to Solve the Problem
The drafters of Section 3571(d) recognized that proof of gain or loss can be difficult. The statute itself specifies that it does not apply if the determination of gain or loss would unduly complicate or prolong the sentencing process. Perhaps this, too, becomes a jury question under Booker: to impose a fine above that specified in the substantive provision relating to the offense or that specified in Section 3571(b) or 3571(c), a jury must find first that determining gain or loss will not be too complicated or take too long, and then must find gain or loss beyond a reasonable doubt. All this suggests that Section 3571(d) as written is unequal to the task of ensuring that fines can be large enough to punish and deter the worst economic offenses.
One way to fix the statute is to specify a very high maximum as Congress recently did when it amended the Sherman Act. There are several problems with such a solution. First, any number chosen will be eroded by inflation. Second, a number that seems sufficiently high today might look much too small after the discovery of even more massive financial crimes than those that emerged in the last ten years. Indeed, even the $100 million maximum adopted for antitrust offenses in 2004 is less than the fines in five cases prosecuted before the act was passed. Third, a fixed number would have to be accompanied by specific directions to the U.S. Sentencing Commission so that an intended increase in maximum fines to be imposed against the worst offenders does not unfairly increase fines against defendants whose crimes were relatively minor. 41 Another alternative is one modeled on the civil damages provision of the False Claims Act, which prescribes civil penalties of up to $10,000 for each fraudulent claim or invoice submitted to the government. 42 This could allow a very substantial fine in price-fixing cases if the maximum fine depended on the total number of sales made according to invoices submitted to customers. This solution would not work well, however, in a bid-rigging case involving a single, substantial government contract, which might be a single sale even if it concerned hundreds of millions of dollars in work. A similar problem emerges in the context of securities fraud: if the maximum were tied to the number of sales of securities, a large fine might be supported, but proof of the number of affected sales might be complicated where a single, false statement that amounted to fraud on the market caused many buyers to pay too much for shares purchased from many different sellers. Tailoring a per-transaction rule to the many offenses to which the alternative maximum fine applies seems to be a daunting task.
The problem of limited maximum fines could be avoided in some cases if the government charged multiple counts where it now usually charges only one, an option that is sometimes open to prosecutors. This would not work, for example, in bid-rigging cases involving a single $100 million contract, or in securities frauds involving only one or a few false and misleading statements, but nonetheless resulting in massive damages. Even in cases where this solution theoretically works, it runs the risk of overly complicating the decision of the jury, which might be asked to decide guilt with respect to dozens or hundreds of counts.
The best approach is one sufficiently flexible to account for the size of the offender while allowing the nominal value of the maximum fine to increase as the real value of the dollar decreases. One model is the European Commission's rule setting the maximum fine for organizations found to have committed serious violations of competition laws. 43 The European Commission can impose an administrative fine of up to 10 percent of an undertaking's worldwide turnover. Modifying this language for use in our own legal system where the relevant offenses are criminal rather than administrative, the maximum fine could be a percentage of an organization's worldwide sales, or an individual's gross income. Such numbers should be readily obtainable from public disclosures, tax returns, loan applications, and similar documents. No experts will therefore be needed to offer an opinion about what the gain or loss was, and juries should have little trouble discerning sales or income beyond a reasonable doubt.
A revised Section 3571(d) might look something like this:
(d) Alternative fine in cases involving gain or loss.-(i) Individuals. If an individual derives pecuniary gain from the offense, the individual may be fined not more than ten percent of his or her gross income (as that term is defined in 26 U.S.C. § 61) for the calendar year immediately preceding sentencing.
(ii) Organizations. If any organization derives pecuniary gain from the offense, or if the offense results in pecuniary loss to a person other than the defendant, the defendant may be fined not more than ten percent of its worldwide gross sales, including sales of its subsidiaries but excluding sales of its parent or sister companies, for the calendar year immediately preceding sentencing.
Unless Congress redrafts Section 3571(d), prosecutors will find it difficult, if not impossible, to prove the gain or loss necessary to support large fines in cases involving the most egregious financial crimes. Defendants will be unlikely to accept plea agreements that impose fines that would rely on proving gain or loss. Juries will be burdened with longer trials and longer deliberations as they struggle to determine whether an argument based on econometrics proves gain or loss beyond a reasonable doubt. The alternative maximum fine of Section 3571(d) might have worked well in an era when crucial facts relating to sentences were determined by a judge by a mere preponderance of the evidence. But when facts relating to the determination of a statutory maximum must be found by a jury beyond a reasonable doubt, the usefulness of Section 3571(d) becomes quite limited. The Supreme Court's recent Sixth Amendment jurisprudence has changed much about criminal litigation and sentencing, often in unexpected ways. Many statutory provisions will have to be changed to accommodate that new jurisprudence. Section 3571(d) is one of them. See, e.g., Lewis. v. United States, 518 U.S. 322, 326 (1996) (maximum penalty of six months' imprisonment presumptively puts offense in "petty" category); United States v. Nachtigal, 507 U.S. 1, 3-4 (1993) (courts look first to maximum incarceration for offense for determination of whether offense is presumptively petty; defendant can overcome presumption by showing that additional penalties, such as fines, are so severe that legislature clearly intended offense to be serious). fine are important to determining the application of the jury trial right. In one case, where individual defendants were accused of an offense whose maximum incarceration was only six months but whose maximum fine was $10,000, the district court concluded defendants were entitled to a jury trial. 
